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In re Assicurazioni Generali

UN H’E ;;;;:;;;:. S TATE S C I U RT O F

(Argued: June 10, 2008

Dec 1d6d January 15, 201 G)

Docket Nos. 05-5612-cv, 05-5310-cv

LI S.P.A.
Dr. Thomas Weiss, Erna Birnbaum Gottesman and Martha Birnbaum Younger,

Plaintiff-Appellants,

V.
Assicurazioni Generali, S.p.A.,

Defendant-Appellee.

Edward David, as Personal R eprésmmﬁw of the ng‘té of David D iwi
Plaintiff-Appellant,

V.

Assicuraziont Generali, S.p.A.,

Defendant-Appellee.”

"The Clerk of Court is instructed to amend the official caption as set forth above.
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LEVAL, Circuit Judge:

Plaintiffs Dr. Thomas Weiss, Erna Bimbaum Gott:

(“the Weiss Plaintiffs”) and ?laimiffEdward David (“ avid”) appeal from th TSI POMEE e

United States District Court for the Southern District of New York (Mukasey, J5),

dismissed their claims. Plaintiffs are beneficiaries of iﬁmumm@ pﬁﬁciég ummgg by thmr S T

ancestors in the years leading up to the Holocaust fmm Detendant Assicurazioni m@mm Sp .

(“Generali”), an Italian insurance company. Pmnﬁffsfhe ught state-la c:'laimsalle’ sach S

of the insurance contracts, based on Generali’s refusal to pay benefits under those policies. - S

These cases and others were consolidated for pre-trial ’fm@@@dmg& Th@

Generali’s motion to dismiss based on the Supreme Court’s decision in American Insurance

Association v. Garamendi, 539 U.S. 396 (2003), which held that the Pla iffs” state-law claims |

were preempted by the foreign

policy of the United States

era insurance claims in the International Commission on Holocaust Era nsurance Claims

(“ICHEIC”), an international claims f{féageimi@n organization founded 'y |

companies and supported by the United States and other - gVe .

we agree with the district court that Ga ramendi co H‘EE“O]&S this case, we a: ﬁ:. B RN RN TR
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and Yugoslavia. In the late between-Wars period, maﬂy families purchased mm nce policies o

from Generali believing this would provide pmte@tmnfagainst the rise azi ?i"g-‘s;%f@n Ac:mmm -

to the complaints, Generali betrayed the policyholders by cooperating wit

refusing to pay the beneficiaries of the insurance policies purchased by Jews and ther persecute :

minorities.

After World War II, when the victorious Western Allies took stes to reestablish the
sovereignty of the defeated Gemany; there was a concern that reparatinSwould economically S
cripple the new Federal Republic of Germany. Garamendi, 539 U.S. at 43. In the Lcmdn Debt

Agreement, the allies agreed to “put off consideration claims arising out of the second orld_: R

War . . . until the final settlement of the problem of rearatien.” Id. at -'

marks and brackets omitted). Notwithsmndmg this m_ratori m
out over 100 billion Deutsche marks in reparations as 2000. Id. at 4; '
however, did not cover certain daimsaéms and certain types of claims.

courts interpreted the treaty reunifying East and West Germany as “lifting t e London Debt

national S s 7d | t | 4 05 ﬁ A : R

Agreement’s moratorium on Holocaust claims by foreign

&

decision, many lawsuits that could not have been bmuht previously were file ?i'j’:-agﬁimt

companies doing business in Germany during the Nazi era.

eement with Germa

In July 2000, the United States announced an agr
(German government agreed to enact le gislation to estalish a foundatin::- m would be used to

compensate all victims who suffered at the hands of - man comp wg ring_tha Nazi era. [ d .

>

-04 (internal quotation
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In return, the United States agreed that whenever a German comanywassuen ang qust- o

era claim 1n an Anr

erican (state or fe eral) court, the gve rmment @f ﬂl@ .3nited8tat68 would

submit a statement of interest to the é‘gcmﬂ explaining t at “1t Wﬁuid'bé in the "mi;;@ 2 nolie:

interests of the United States for the nan| Found a:mm to be the exclusive :0 m and remedy

for the resolution of all asserted claims against German companies arising from their

involvement in the National Socialist era and World War I1.” Gammeni 539 1J.S. at Co

(internal quotation marks omitted) (quoting 39 Int’1 Legal Materials. 1 2_, jf_j 303 (2000)). Tt

$4 G @ 1

was however, no similar agreement with Italy.

With respect to insurance claimgﬁ the agreemeﬁt specified that the German foundation ¥

would work with the ICHEIC to handle insurance claims. The ICHEIC wa ' . din1 98 by

“several European insurance companies, the State of Israel, Jewish anHi@augqu Wl‘ e %

associations, and the National Association of Insurance Commissioners,” id. at 406-07

negotiate with European insurers to provide information about unpaid policies issued to

Holocaust victims between 1920 and 1945, and to settle any claims that - in the Holocaust

1998), available at http://ww

1an Foundation pact” was a model for similar a eements with: [’;ﬁ;}f ug ia ; d rance. There
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1 The Weiss Plaintiffs filed suit in Florida state court, which Generli removed to federal

2 court. David filed suit in the Eastern District of Wash;in gton. Both com 1aints sough

3 for unpaid msurance claims under policies issued by Generali b@‘twmnl

20 and 1 941 In

5 Panel on Multidistrict Litigation to the district court r the Southern - ict @f N@W Ymk for '

6 consolidated pre-trial proceedings. In an initial opinion, issued prior to th S wreme Court’s

7 decision in Garamendi, the district court denied Generali’s motion to dismiss n@mmmn Lo

8 conveniens grounds. In re Assicuraz ioni Generali S p.A. Holocaust Ins. Li fig. ; 2 28 F. S u’ 2d ) o

9 348 (S.D.N.Y. 2002).

10 In 2003, the Supreme Court

decided Garamendi. In that case, a t le associ

11 group of insurance companies, including Generali, brought suit seeking to enjoin enforcement of

12 California’s Holocaust Victim Insurance Relief Act (* 'j_?:f;i; VIRA”), whic h-ruiré mg urers to

13 disclose the details of mmsurance policies sold in Eump between 1920 an ?fi 94 m face

14 suspension of its license to do busm@:sgﬁ in the state. Gmmendﬁ , 539 U. S}} at 409- 1 ' TheUnite'- )  '

15 States filed an amicus brief stating as n s foreign policy that the ICHEIC st ui be the exclusive o

16 remedy for insurance claims based on policies from the Holocaust @fi_ Brief Qf th}e Unite States -

17 as Amicus Curiae Supporting P@ﬁﬁ@ﬁé@m at 2-3, Ga ramendi , 533 U.S. 3 No. 02 ‘7 22), 2003 -

18 WL 721754. The Supreme Court ruled that the HV - interfered with- a was there fer¢ o . o

- Cé

19 preempted by the foreign policy of the United Statest

encourage European insurers to work

20 with the ICHEIC to develop acceptable claim proceuf@s, including rcaceures gevemin |

7
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disclosure of policy information.” Id. at 421.

Relying on Garamendi, the district court di gml ssed aﬂi ac Um ill.: éfﬁ 2004, .:'{ff: ?’3 re ; .

Assicurazioni Generali S.p.A. Holocaust Ins. Litig., 340? Supp. 2d 494 S.DNY 2004} Ea,ch- -

plaintiff filed a separate appeal. The ﬂa,ss action pmm‘nffs n th@ c:(msehate d | rceedm's SR _' '

e-m@md into a settlement agreement With Generali.' f W@ then Swy@aﬁ t@ mammg &ﬁeals;f“._ S,

in re Assicurazioni Generali, S.p.A., No. 05 -5602-cv gz‘ al. (2d Cir,SeL

November 2007, we lifted the stay on th@ appeals by ﬂw plaintiffs in ﬂl@ mn@wm mmmm? --

non-class action cases. In re Assicurazioni Genemh S p A N@ 04 61 1 mw ez‘ e:zZ {Zd Cu“ N@‘V o

7, 2007) (order).

After oral argument, we requested the advice @f Semary of sm onoleezza* e“on

3

1 - 9 'f'?f'ft (Grer_- T
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intervening change of administration in 2009, we then?mquimd of the mw S eéfi‘.@mry of Sm,m

Hillary Rodham Clinton whether, in the new administration, the fmmiﬂ_ licy-of the United

States continued unchanged, In re Assicurazioni Generali S.p.A., Nos. 05-5612-cv, 05-5310-cy

(2d Cir. July 29, 2009) (letter), ar

id r@ ceived a response that the D Gg ﬂ 1 :. Il . £the Un H@d Stk éﬁg_ .

“continues to be that set out in [its] original letter brief,” Letter of Benjam

nin M. Shultz, Oct. 27,

2009 (“Shultz Letter”), at 1. In March 2009, all plaintiffs other than the Weiss Plaintiffs and
David settled with Generali, and their appeals were dismissed. In re

S.p.A., No. 05-5612-cv et al. (2d Cir;ﬁ_--:_a& 6, 2009) (order).

DISCUS

We review de novo a district court’s appﬁcaﬁm of preemption nnmpies

Mortgage Corp. v. Equifax, Inc, S83F.34 103,106 2d Cir. 2009).

I. Applicability of Garamendi

In Garamendi, the Supreme C-@uﬁ explained mm state law “must .

way” to the foreign

policy of the United States, as set by the President, Wh@m there is “evidence o fclﬁ; con lict o o

between the policies adopted by the two.” Garamendi, 539 U.S. at 4221 B asé on the amicus -

brief of the United States and smwméms made during ne gotiations b@t ween the United SH@S an | .

Germany, Austria, and France regarding Holocaust-era insurance claim S he Cm congl o

that the “consistent Presidential foreign policy has been to encourage European governments and =~

¥

companies to volunteer settlement funds in preference to litigation or coercive sanctions ;” and

the insurance context specifically, ‘to encoura ge Buro e an insurers to wor f'f_fl- with th@ ICE EC to o o
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1 develop acceptable claim pmwdums;f* Id. at421.

2 Califormia’s HVIRA, “by making exclusion fr m a large s_ect r ] the A1

3 market the automatic sanction for noncompliance with the State’s own policies on disclosure,”

4 which required broader disclosure th | the ICHEIC, “undercut/[] the res"'ent 5 ilomaﬁo e S

5 discretion and the choice he . . . mad@ 1n exercising ﬁ” Id. at 423-24. 3 Caus

6 the California law would mean that the President c‘aﬂ not wield mﬁ full ; “coercive powerof the

7 national economy’” as a tool of diplomacy in negotie

ting a process for settling claims, tt Court

8 concluded that the HVIRA ““compromise[d] the very capac ity of the : . resident to spe ak . :r the .

9 Néﬁ@n with one voice in dealing with other governmi
10 companies arising out of World War I Id. at 424 (quoting Crosby v. Nat'l Foreign Trade
11 Council, 530 U.S. 363, 377, 381 (2000)).

12 Garamendi involved only dis dﬁ sure requirem @mg The HVj S | 1SC k} 8 m - -

13 requirement, although not directly in conflict with g v’ rnment’s policy t: m ou \ _ ge use ofthe

14 ICHEIC to resolve Holocaust-era insurance claims, nonetheless un : e ni : C j: ermEaPs % (TR
15
16 [CHEIC” and by undercutting privacy protections of European allies.. 425. T o

17 " ém fore found it sufficiently disruptive to justify preemption. ‘The cases e fore us, in cont 1 '. | B

I8 essentially seek enforcement of the plaintiffs’ claimed contract ri ghts against Yenerali under state

19

20

10
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resolved exclusively through the ICHEIC. If, as the Supreme Court held in Gmmendi,astate' o

disclosure requirement conflicts sufﬂici@nﬂy to be pmémpwd by the national "e_féiﬁ n policy of e

channeling Holocaust-era insurance claims throu gh ‘Eh@ ICHEIC, then, a_- “ state law Smt
to enforce a Holocaust-era insurance claim is by that p@h@yﬂ. as%welL - ff o

Plaintiffs put forward several -argum@nts in an effort to distinisGarméndi. First, they

point out that Generali is an Italian company and that halyﬂ unlike Germa y, Austria, and France,
has not entered an executive agm@mefm with the ngi;f@m of the Umt@ ) :;f:'-" tes regardingthe . =

executive agreements as the product of the policy. The agreements, and statements of interest

1ssued by the Governn

define it. See, e.g., id. at 421-22 (stating that the agreements “illustrate” ' “e

agreements, 1 describing “evidence” ;-fo the policy). A further indicati n. 5?5-5_@?; t @ -- it did not- =

view the existence of an executive agreement as a prerequisite is that ( ali was one of the

plaintiffs in Garamendi, and was not excluded from ‘&he judgment on the ro ; that it is an

Italian company and Italy is not party to an executive aﬁ_f@@m@m“z

*We find nothing inconsistent with this p@si& in the mf@mnw mMeell in v. T m:: 5'.;_ 12
S. Ct. 1346 (2008), to “cases in which [the Supreme Cuﬂ] has uphﬂﬁ”thf‘ﬁ}ff@'?‘a‘m' --iﬁ‘femy of ﬂw R
President to settle foreign claims pursuant to an @m@mwe agreement.” Zd m 1371 -

11

@ﬂt puf s114 nt t @ th @mﬁ ]lhiSﬁg ﬁtﬁ T 6% S S th@ | Il ati &E pSitl ﬂ ._ - ._ -- .' | - I
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In any event, to erase any such doubt, we solicited the advice of the Secretary of State (in-

two administrations) on the foreign

policy of the United States. The Government has twice made

perfectly clear that “[i]t has been and continues to be the foreign policy of the United States that
the [ICHEIC] should be regarded as the exclusive forum and remedy for claims within its

purview,” and that this policy applies to claims against Generali. Shultz Letter at 1: 'Swin-le T

Letter at 1.

Plaintiffs next argue that S‘tmﬁg state interests underlie the laws that

their suit, and therefore, unlike in Garamendi, the bala Ice between smw : d f@dﬁmi lic; tip Sm -

their favor. This argument is premised on a misunderstanding of Garamend; and preemption

law. As the Garamendi Court reaffirmed, “[an] express f @d@rﬂ holi - t al cle'

raised by [a] state statute are alone mugh to require Swm law to yiel, aramendi, 5 3 S.

425. The Court went on to note that, if the conflict were less clear, it W’O ild new hele.sse '

resolved in the federal governn

ent’s favor because of the weakness o f the state’s mt@ms; tin &

regulating disclosure of Holocaust-era insurance policies. 7d.

the federal policy that the ICHEIC shuld be the exclusive forum for fﬁS'_'Vin Tolocaust-era

insurance claims and Plaintiffs’ attempt to adjudicate t eir Holocaust-era msumm@ ﬂmmg ’a.md@r o

state law is even more clear than the conflict in Garamendi, which involved

requirement, and not a state law suit to enforce the msm‘ame claim. The state law must yield to o]

the federal policy, regardless of the importance of the interestsbehinthe%statﬁ law. o o :

ccepting

Finally, Plaintiffs point out th m the ICHEIC’s Dec amb'ﬁ 3 L‘é . 2 3 -éeadline 'r

12







